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DISTRICT :: TINSUKIA

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL

MAGISTRATE,

TINSUKIA

Misc. Case No. 09/2017

                                                            U/S 125 Cr. P. C.

1. Smti. Najima Haque Baruah

And 

2. Miss Ayana Asif Haque Baruah 

(Represented by 

Petitioner No. 1)

                                                                       ..………Petitioner

V.

Md. Asif Haque Baruah

                                                         .........Respondent

PRESENT: Sri Kiran Lal Baishnab, AJS.

Additional Chief Judicial Magistrate,

Tinsukia.

For the Petitioner: Mr. Jitesh Kr. Singh, Advocate.

For the Respondent: None Appeared.

Evidence recorded on: 22.12.2017.

Argument Heard on: 22.12.2017.

Judgment delivered on: 04.01.2018.
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EX PARTE   JUDGMENT

1. The Petitioner’s Case in brief as reflected from her

petition  is  that  her  marriage  was  solemnized  with  the

respondent on 30.12.2012 according to the Mohammedan rites

and rituals before the District Sadar Quazi, Tinsukia at a Mohor

of  Rs.  40,551/-.  It  is  also  averred  that  after  marriage  the

respondent  took  her  to  his  house  at  Lohari  Kochari  and  she

started her conjugal life with her husband, father-in-law, mother-

in-law  and  sister-in-law.  She  further  avers  that  out  of  their

wedlock she gave birth to a female child, namely, Miss Ayana

Asif Hoque Baruah on 26.11.2014 and since after the birth of

said girl child, the opposite party started keeping distance from

her and ultimately entered into illegal relationship with one Smti.

Kabita Das and is residing with that woman since July, 2016. She

further avers that the opposite party is residing separately with

that woman since July, 2016 and since 18.12.2016, the opposite

party did not take care of herself and her child and neglected to

fulfill his obligations as husband towards Petitioner No.1 as well

as father towards the Petitioner No.2.   

                    She further averred in her petition that the

respondent is still  a able bodied and healthy person earns Rs.

30,000/- per month from his business concern dealing in selling

and repairing of mobile phones. Thus, she claimed Rs. 10,000/-

(Rupees Ten Thousand) only per month from the respondent as

maintenance, for herself and Rs. 5,000/- (Rupees Five Thousand)

only  per month from the respondent as maintenance,  for her

daughter and Rs. 20,000/- (Rupees Twenty Thousand) only per

month from the respondent towards educational expenses of the

child an also Rs. 5,000/- (Rupees Five Thousand) only towards

cost of litigation.

2. The respondent failed to appear even after receipt

of notice and thus, the case proceeded ex parte against him.
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4. The  petitioner  examined  only  herself  as  P.W.1

and exhibited the copy of the Marriage Certificate as Exhibit-1

and Birth 
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Certificate of Miss Ayana Asif  Hoque Baruah as Exhibit-2. The

proceedings under Section 125 Cr. P.  C are quasi criminal and

extent  of  proof  required  is  not  of  'proof  beyond  reasonable

doubt'  but  the  parties  are  required  to  prove  their  respective

cases by 'preponderance of probabilities'. 

        In order to establish that the petitioner is entitled to

maintenance u/s 125 Cr. P. C the following four ingredients had

to be established:

a.  Relationship  with  the  respondent  as

wife/Child/father/mother, as the case may be;

b. The ground for her residing separately, which should be

reasonable  and  sufficient  to  make  her  entitled  for  the

relief;

c. Incapability of petitioner to survive on her own;

and

d.  Capability  of  respondent  to  make  provision  for  the

maintenance.

5. My issue wise findings are as below:

A. Relationship  with  the  respondent  as

wife/child/father/mother, as the case may be:

A.1 As  regards  the  relationship  between  the  parties,  the

petitioner duly testified about the fact that the marriage of the

petitioner  No.1  was  solemnized  with  the  respondent  on

30.12.2012 before the District  Sadar Quazi,  Tinsukia and also

supported her deposition by the Marriage Certificate (Exhibit-1)

and also deposed on oath that out of the wedlock the petitioner
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No.1  and  the  respondent  was  blessed  with  a  female  child

namely,  Miss  Ayana Asif  Hoque Baruah on 26.11.2014 and in

support  of  that fact also exhibited the Birth Certificate of the

said  child.  Thus,  corroborating  the  statement  made  by  the

petitioner No.1 in her petition that her marriage was solemnized

on  30.12.2012  and  they  had  begotten  a  female  child,  the

petitioner No.2 on 30.12.2012 out of the wedlock between them.
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 The respondent did not adduce any evidence in rebuttal

to what was adduced by the petitioner and even failed to cross-

examine the sole witness of the petitioner and as such there is

no ground to  disbelieve  the  witness  of  the  petitioner  on  this

point. 

     Thus, considering the fact that the evidence of the

petitioner stands on record unrebutted; I am of the opinion that

the petitioner has successfully proved the fact that she is the

duly married wife of the respondent. 

     Hence, considering the above discussion the instant

issue is decided in favour of the petitioner.

B. The ground for her residing separately, which should be

reasonable and sufficient.

B.1       It is the case of the petitioner that she was deserted

by the respondent without any reason and did not take her back

to his conjugal life till date.

     In this regard, the sole witness of the petitioner being

the  petitioner  herself  deposed  that  the  respondent  started

keeping  distance  from her  and ultimately  entered  into  illegal

relationship with one Smti. Kabita Das and is residing with that

woman since July, 2016. She further deposed that the opposite

party is residing separately with that woman since July,  2016

and since 18.12.2016, the opposite party did not take care of

herself and her child and neglected to fulfill his obligations as
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husband towards Petitioner No.1 as well as father towards the

Petitioner No.2. 

       The respondent  did not adduce any evidence in

rebuttal to what was adduced by the petitioner and also failed to

cross-examine the sole witness of the petitioner. Hence, looking

at the corroborative evidence put forth by the sole witness and

the same being in corroboration of the averments made in the

petition; I do not find any ground to disbelieve the witness of the

petitioner on this point.
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       Thus, the fact that the petitioner was deserted by the

respondent  without  any  reason  is  very  well  proved  by  the

petitioner and this in my opinion is a sufficient ground to live

separately;  because none can be said to live together with a

person  who  leaves  her  without  reason  and  starts  living  with

another woman during the subsistence of his first marriage; only

because he is her husband.  

Thus,  the  petitioner  successfully  proved  that  she

was deserted by the respondent and thus, had a reasonable and

sufficient cause to reside separately.   

B.2 As per second proviso of Section 125 (3) Cr. P. C. if

the husband offers to maintain his wife on condition of her living

with him and the wife refuses to live with him, then she is not

entitled to maintenance unless the Magistrate is satisfied that

there  is  just  ground for  refusal  to  live  with  the  husband and

Section 125 (4) also provides that the wife shall not be entitled

to  receive  maintenance  if  without  any  sufficient  reason,  she

refuses to live with her husband. 

            In the instant case there is no scope of living with

the  respondent  by  the  petitioner  as  the  respondent  did  not

appear  to  make  any  such  proposal  by  filing  his  written

statement. Further, as discussed in the foregoing paragraph, the

fact  of  maintaining  relations  with  another  woman  by  the
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respondent and his living with her leaving the petitioner is also

proved by her and as such has a just and reasonable ground to

live separately.

       Considering the facts and circumstances of case and

evidence produced in totality,  I  am of  the considered opinion

that  the  petitioner  has  proved,  on  scale  of  preponderance  of

probabilities,  that  she  has  just  and  reasonable  cause  to  live

separately from the respondent.

 

C. Incapability of petitioner to survive on her own.

C.1 The petitioner has alleged in her petition that she is

living in hardship with her daughter, earning a meagre sum of

Rs. 1500/- from 
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her temporary work in a tea stall at Automaker, Makum Road,

Tinsukia. In her examination-in-chief she has deposed on similar

lines as in the petition.

       The fact that the petitioner earns only Rs. 1500/- per

month and that th same is not sufficient for the living of herself

and her daughter had been deposed by her on oath as P.W.1 and

the respondent failed to adduce any evidence in rebuttal to the

evidence  adduced  by  the  petition.  No  evidence  has  been

produced by the respondent to establish that the petitioner has

any source  of  income earning sufficient  to  maintain  both the

petitioners and is in a position to maintain them. The burden of

proof  has been,  thus,  discharged by the petitioner.  Being the

husband  of  the  petitioner,  it  is  his  moral  and  legal  duty  to

prevent her from vagrancy and from being left at the mercy of

destiny and hence,  the respondent cannot be absolved of his

liability to maintain her.

       Accordingly, the present issue is decided in favour of

the petitioner.
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D. Capability  of  respondent  to  make  provision  for  the

maintenance.

D.1 As regards income of respondent, it  is averred in

the petition that the respondent has an income of Rs. 30,000/-

(Rupees Thirty Thousand) only per month from his business of

selling and repairing mobile phones.

         The  petitioner  deposing  as  P.W.1  though

corroborated the statement as to income of the respondent from

his business concern of selling and repairing mobile phones and

thus there is no reason to disbelieve her evidence. 

Moreover,  as  held  by  the  Hon’ble  Gauhati  High

Court in Pradip Das Vs Joba Rani Das, reported in 1999 (1) GLT

168, even an able bodied husband having no income cannot be

divested of the responsibility to maintain his wife and here the

respondent is found to neglect maintaining not only his wife but

even his own minor daughter.
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                   Hence, in my considered opinion, the income of the

respondent though not proved by any documentary evidence by

the petitioner, considering her oral evidence and the fact that

the respondent is an able-bodied man; I am of the considered

opinion  that  he  is  capable  enough  to  make  provision  for

maintenance of the petitioner, his wife and daughter.

ORDER

On careful Scrutiny of the Case Record

and the  ex parte evidence adduced by the

petitioner,  I  am  of  the  considered  opinion

that the petitioner could very well prove that

the respondent being capable of maintaining

the  petitioner  No.1,  Mrs.  Najima  Haque

Baruah,  his  legally  married  wife  and  the

petitioner  No.2,  Miss  Ayana  Asif  Haque
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Baruah,  his  daughter;  has  neglected  in

maintaining  them  without  any  reasonable

ground and thus, liable to maintain both the

petitioners. 

Hence, considering the income of the

respondent  and  requirements  of  the

petitioners; the respondent is directed to pay

a sum of Rs. 5,000/- (Rupees Five Thousand)

only  per  month  to  the  petitioner  as

maintenance,  for  herself  and  Rs.  3,000/-

(Rupees Three Thousand) only per month as

maintenance,  for  her  daughter  with  effect

from the date of institution of this case, i.e.

22.03.2017  and  also  to  pay  Rs.  5,000/-

(Rupees Five Thousand) only towards cost of

litigation. 

The  petitioner  No.  1  will  receive  the

whole  amount  of  maintenance  being  Rs.

8000/- in total per month for herself and her

daughter till her daughter attains the age of

majority. 
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7. The Judgment is delivered and operative part of the

same is pronounced today, the 4th day of January, 2018 in the

open Court, under my hand and the seal of this Court.

(KIRAN LAL BAISHNAB)
Additional Chief Judicial Magistrate,

         Tinsukia.
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DISTRICT :: TINSUKIA

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL

MAGISTRATE,

TINSUKIA

Misc. Case No. 09/2017

                                                            U/S 125 Cr. P. C.

Smti. Najima Haque Baruah and another

                                                           ..………Petitioners

V.

Md. Asif Haque Baruah

                                                         .........Respondent
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              ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1 – Smti. Najima Haque Baruah (The petitioner);

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS (BY PETITIONER SIDE):

Exhibit-1 :: The marriage Certificate;

And

Exhibit- 2 :: The Birth Certificate of Miss Ayana Asif Baruah.

4. EXHIBITS (BY RESPONDENT SIDE):

NIL.

(KIRAN LAL BAISHNAB)
Additional Chief Judicial Magistrate,

         Tinsukia


